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Court of Appeals of the District of Columbia. 


No. 4058. 

Joseph S. Branham, Appellant, 

vs. 

Fidelity and Deposit Company of Maryland, a Corp. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 65995. 

Fidelity and Deposit Company of Maryland, a Corporation, 

Plaintiff, 

vs. 

Joseph S. Branham, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 13,1921. 

In the Supreme Court of the District of Columbia. 

Law. No. 65995. 

9 

Fidelity and Deposit Company of Maryland, a Corporation, 

Plaintiff, 

vs. 

Joseph S. Branham, Defendant. 

The plaintiff sues the defendant for that heretofore, to wit; on the 
19th day of March, 1912 by a certain contract under seal made and 
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delivered by the defendant to the plaintiff (which said contract 
signed and sealed by the defendant the plaintiff now brings here into 
court the date whereof is the day and year aforesaid) the defendant 
did covenant and agree with the plaintiff to pay the plaintiff for 
any and all loss, costs, charges, suits, damages, counsel fees and ex¬ 
penses of whatever kind or nature, which the plaintiff shall or may, 
for any cause at any time, sustain or incur, or be put to for or by 
reason, or in consequence of the plaintiff becoming his surety upon 
a bond of indemnity conditioned to save harmless the Farmers’ Ex¬ 
change Bank of Stillman, Georgia, against any loss or damage that 
shall happen to the said Farmers’ Exchange Bank in respect of any 
funds, property or estate belonging to or in the custody of the said 
bank, through the dishonesty of the defendant, an employee of said 
bank, or through any act of omission or commission of the said 
defendant done or omitted in bad faith between the first day of 
March, 1912 and the first day of March, 1913 or prior to or 

2 on any other date to which said bond of indemnity may be 
continued. 

That the plaintiff by its certain written sealed obligation to the 
bank dated the 27th day of March, 1912 did become surety for the 
defendant as aforesaid in the sum of ten thousand dollars and that 
by reason of the default, dishonesty, omission or commission of the 
defendant as aforesaid, the said Farmers’ Exchange Bank, during 
the time said bond was in force, did sutain a loss and was damaged 
in the sum of six thousand dollars which said loss and damage the 
plaintiff has been required under the terms of its covenant with the 
bank to pay, and which it has paid, and has further been put to 
divers other costs, charges and expenses on account thereof in the 
amount of three hundred and eleven dollars and fifty-seven cents 
according to particulars of plaintiff’s demand filed herewith. 

And thereupon by the terms of said agreement with the plaintiff, 
defendant became and is indebted on said contract to the plaintiff 
in the sum of $6,311.57. 

Wherefore plaintiff brings this suit and claims of the defendant 
the sum of six thousand, three hundred and eleven dollars and fifty- 
seven cents ($6,311.57) with interest thereon from the dates set 
forth in said particulars of demand, besides costs. 

JEFFORDS & DUTTON, . 
FRANCIS S. KEY SMITH, 

Attorneys for Plaintiff. 

3 Affidavit of Merit. 
******* 

I, George L. Ratcliffe, on oath say: 

That I am the Vice-President of the Fidelity and Deposit Com¬ 
pany of Maryland, a corporation which is the plaintiff in this cause. 
That I am familiar with the facts and circumstances out of which 
this cause of action arose. 
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That the defendant on the 19th day of March, 1912 made a con¬ 
tract under seal with the Fidelity and Deposit Company of Mary¬ 
land whereby he agreed in consideration of the Fidelity and Deposit 
Company of Maryland becoming his surety upon his bond as cashier 
of the Farmers’ Exchange Bank of Stillman, Georgia, that he would 
save harmless the said Fidelity and Deposit Company of Maryand 
from any and all loss, costs, charges, suits, damages, counsel fees 
and expenses of whatever kind or nature, which said Company shall 
or may, for any cause, at any time, sustain or incur, or be put to 
for or by reason, or in consequence of said Company having entered 
into or executed said bond. 

That the said Fidelity and Deposit Company of Maryland did 
execute said bond and become surety thereon as aforesaid, and as 
requested by the defendant, and That while said bond was in full 
force and effect and the defendant in the employ of said bank, the 
bank sustained a loss because of the acts and omissions of the 
defendant and that because of said loss the said Fidelity and De¬ 
posit Company of Maryland was compelled to and did pay to said 
bank the sum of $3,000 as set out in the bill of particulars hereto 
attached and made a part hereof. That in addition to the payment 
of said $6,000 to said bank, the Fidelity and Deposit Com- 
4 pany of Maryland was put to other costs, charges and ex¬ 
penses incident to the claim of said bank against said deposit 
company. That these costs, charges and expenses amounted to 
$311.57 as is also set out in said bill of particulars, and the affiant 
says that by the agreement contained in the sealed contract between 
the defendant and the Fidelity and Deposit Company of Maryland 
for said bond as aforesaid, the defendant agreed to pay to the said 
Fidelity and Deposit Company of Maryland any loss which it might 
sustain by reason of becoming surety for the defendant and that 
such loss was $6,311.57, but affiant says the defendant has neglected, 
omitted and refused to pay the same or any part thereof and now 
by reason of the premises is indebted to the plaintiff in the sum of 
$6,311.57, exclusive of all set-offs and just grounds of defense. 

GEORGE L. RADCLIFFE. (Corporate Seal.) 

Signed and sworn to before me at Baltimore this 12th day of 
September, 1921. 

[seal.] CHAS. H. WHELAN, 

Notary Public. 
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Bill of Particulars. 


******* 

Joseph S. Branham to Fidelity and Deposit Company of Mary¬ 
land, Dr. 

Feb. 18, 1913. Paid Auditor. 30.15 

Mar. 19, 1913. “ “ 66.00 

5 

Apr. 18, 1913. Paid Farmers’ Exchange Bank of Still¬ 
man, Georgia. 6,000.00 

Apr. 28, 1913. “ Auditor. 55.79 

May 27, 1913. “ “ 25.05 

July 20, 1920. “ “ 18.58 

Aug. 16, 1921. “ Jeffords & Dutton, Attys. retainer, 

deposit in Supreme Court, D. C. 

and U. S. Marshal. 116.00 


$6,311.57 

JEFFORDS & DUTTON, 
FRANCIS S. KEY SMITH, 

Attorneys for Plaintiff. 

Motion to Strike Out Declaration. 

Filed September 30,1921. 

***** * * 

Comes now the defendant, Joseph S. Branham, and moves the 
Court to strike out the declaration herein filed, and for cause of 
motion says that the statements in said declaration contained, with 
reference to the alleged acts of the defendant causing loss and dam¬ 
age to the Farmers Exchange Bank are so vague, general and in¬ 
definite as not sufficiently to apprise this defendant of the nature 
and character thereof, or to prepare his defense. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

To Messrs. Jeffords & Dutton and Francis S. Key-Smith, Attorneys 
for Plaintiff: 

Please take notice that the foregoing motion will be for hearing 
on the 14th day of October 1921, at 10 o’clock A. M., or as 
6 soon thereafter as counsel can be heard. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 
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Memorandum. 

October 21, 1921.—Motion to strike out declaration granted with 
leave to amend in 10 days. 

Amended Declaration. 

Filed October 28, 1921. 

******* 

Leave of court being first had and obtained plaintiff files this a s 
and for its amended declaration herein and declares as follows: 

Plaintiff Fidelity and Deposit Company of Maryland, a corpora¬ 
tion, sues defendant Joseph S. Branham for that heretofore, to wit: 
on the 19th day of March, 1912 by a certain contract under seal 
made and delivered by the defendant to the plaintiff (which said 
contract signed and sealed by the defendant the plaintiff now brings 
here into court the date whereof is the day and year aforesaid) the 
defendant, for the consideration therein mentioned did covenant 
and agree with the plaintiff to pay the plaintiff for any and all loss, 
costs, charges, suits, damages, counsel fees and expenses of whatever 
kind or nature, which the plaintiff shall or may, for any cause at 
any time, sustain or incur, or be put to for or by reason, or in con¬ 
sequence of the plaintiff becoming his surety upon a fiduciary bond 
conditioned to save harmless the Farmers’ Exchange Bank of Still- 
more, Georgia, against any loss or damage that shall happen 
7 to the said Farmers Exchange Bank in respect of any funds, 
property or estate belonging to or in the custody of the said 
bank, through the dishonesty of the defendant, as cashier and an 
employee of said bank, or through any act of omission or commis¬ 
sion of the said defendant done or omitted in bad faith between 
the first day of March 1912 and the first day of March 1913. And 
although the said plaintiff has always from the time of the making 
of the said covenant done, performed and fulfilled all things in the 
said covenant contained on its part to be performed and fulfilled, 
to wit, the said plaintiff by its certain written sealed obligation to 
said bank dated the 27th day of March, 1912 did become surety 
upon the defendant’s bond to the bank as aforesaid in the sum of 
$10,000, and thereunder did pay a loss by said bank sustained. 
Yet protesting that the said defendant has not performed and ful¬ 
filled anything in the said covenant contained on his part and be¬ 
half to be performed and fulfilled, in that the said plaintiff says that 
the said defendant as cashier of the Farmers Exchange Bank of 
Stillmore. Georgia during the continuance of said covenant, did on 
divers and sundry occasions between the said first day of March and 
the 16th day of December, 1912, bv his dishonesty, omissions and 
commissions, cause said bank to suffer and sustain damage and loss, 
in that, among other things, he permitted a depositor W. L. Arthur 
to deposit to his credit and account in said Farmers Exchange Bank 
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his own personal checks and checks of others and drafts drawn on 
sundry and divers banks in the State of Georgia which checks and 
drafts were not good and defendant knew or had reason to know 
were not good, and check against them by checks which defendant 
honored and paid and caused to be honored and paid by said 
8 Farmers Exchange Bank, and further, by the unauthorized 
and unlawful issue of cashier’s checks of said Farmers Ex¬ 
change Bank, said cashier’s checks being issued by defendant, in 
exchange for personal checks of said Arthur and others, drawn on 
sundry and divers persons, firms, corporations and banks and other¬ 
wise in the State of Georgia, which personal checks and drafts were 
not good and the defendant knew or had reason to know were not 
good, and so defendant did cause said bank to sustain a financial 
loss in the sum of $15,284.13 on account and by reason of which 
plaintiff has been required to pay and has paid under its contract 
with the bank $6,000 and has further been obligated to pay and 
has paid in costs, charges, fees, and expenses $311.57, according to 
bill of particulars hereto attached and made a part hereof. 

And so the plaintiff says that the said defendant, although often 
requested, has not kept the said covenant so made by him but has 
broken the same, and to keep the same with the said plaintiff has 
heretofore wholly refused and still refuses, to the damage of the 
plaintiff in the full sum of $6,311.57 as aforesaid. 

Wherefore plaintiff brings this suit and claims of the defendant 
the sum of six thousand, three hundred and eleven dollars and fifty- 
seven cents ($6,311.57) with interest thereon from the dates set 
forth in said particulars of demand, besides costs. 

JEFFORDS & DUTTON, 

F. S. KEY SMITH, 

Attorneys for Plaintiff. 


9 Pleas. 

Filed November 5, 1921. 

******* 

1. The defendant, Joseph S. Branham, for a plea to the declara¬ 
tion herein filed says that he has performed fully all and singular 
the matters and things by him agreed to be performed in and by 
the said writing obligatory executed by him as in said declaration 

alleged. 

2. And for a further plea to said declaration the defendant, Joseph 
S. Branham, says that the plaintiff has not been damnified by or 
through any act or omission of this defendant. 

3. And for a further plea to said declaration the defendant, Joseph 
S. Branham, says that the plaintiff ought not to have or maintain 
this action against him, the said defendant, because this defendant 
says that heretofore, to wit, on or about the 17th day of December, 
1912, this defendant with the knowledge, consent and approval of 
the plaintiff, and at its instance and request, conveyed, transferred 
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and delivered and caused to be conveyed, transferred and delivered 
to the said Farmers Exchange Bank of Stillmore, Georgia, certain 
property, money and promissory notes bearing the endorsement of 
this defendant, all of the aggregate sum or value of, to wit, $16,- 
000.00, which said propert} 7 , money and promissory notes were then 
and there received and accepted by said Bank in full and complete 
payment, discharge and satisfaction, as well as to the plaintiff as to the 
defendant herein, of all claims, demands and causes of action of 
and by said Bank, upon or against either the plaintiff or defendant 
herein, or both, for, on account or because of the identical 
10 alleged breach by this defendant of the identical covenant de¬ 
clared upon by the plaintiff herein. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 


Joinder of Issue. 

Filed February 4, 1922. 

******* 

1. The plaintiff joins issue on the first plea of the defendant. 

2. The plaintiff joins issue on the second plea of the defendant. 

JEFFORDS & DUTTON, 

F. S. KEY SMITH, 

Attys. for Plaintiff. 


Replication. 

Filed February 4, 1922. 

- * * * * * * * 

3. The plaintiff denies that the defendant with the knowledge, 
consent and approval of the plaintiff, and at its instance and request, 
conveyed, transferred and delivered and caused to be conveyed, trans¬ 
ferred and delivered to the Farmers Exchange Bank of Stillmore, 
Georgia, the property, money and promissory notes therein set out, 
or that the same was accepted by said bank in complete payment, 
discharge and satisfaction of the obligation of the plaintiff to said 
bank on account of the defendant herein of all claims, demands, 
and causes of action of and by said bank, upon or against the plain¬ 
tiff on account of the breach by this defendant of the cove- 
11 nant declared upon by the plaintiff herein. 

JEFFORDS & DUTTON, 

F. S. KEY SMITH, 

Attorneys for Plaintiff. 


8 


J. S. BRANHAM VS. FID. & DEP. CO. OF MD. 


Joinder of Issue on Replication to Third Plea. 

Filed February 8, 1922. 

* * * * * * * 

The defendant, Joseph S. Branham, hereby joins issue upon plain¬ 
tiff's replication to defendant’s third plea. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

Memorandum. 

December 11, 1922—Verdict for plaintiff for $6,000.00. 

Supreme Court of the District of Columbia. 

Friday, January 5th, 1923. 

Session resumed pursuant to adjournment, Hon A. A. Hoehling, 
Justice presiding. 

♦ * * * * * * 

Come now the parties hereto by their respective attorneys of record 
and thereupon the motion for a new trial filed herein is hereby over¬ 
ruled and judgment on verdict is ordered. Wherefore, it is consid¬ 
ered that plaintiff recover herein of defendant the sum of Six Thou¬ 
sand Dollars ($6,000.00) with interest thereon from this date, to¬ 
gether with costs of suit to be taxed by the clerk and have execution 
thereof. 

12 From the foregoing judgment, the defendant by his said 

attorney, in open court, notes an appeal to the Court of Ap¬ 
peals; whereupon, the maximum of an undertaking to operate as 
a supersedeas, is hereby fixed in the sum of Seven Thousand Dollars 
($7,000.00) or for costs only in the sum of One Hundred Dollars 
($100.00), with leave to deposit the sum of Fifty Dollars with the 
clerk, in lieu thereof. 

Memoranda. 

January 15, 1923.—Undertaking for costs on appeal approved 
and filed. 

February 19, 1923.—Bill of Exceptions submitted. 

Assignments of Error. 

Filed October 5, 1923. 

******* 

The defendant assigns the following as error committed by the 
Trial Court: 
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1. Admitting, over objection and exception of counsel for defend¬ 
ant. testimony of the witness Rigger, as to the contents of the books 
and records of the Farmers Exchange Bank. 

2. Admitting, over objection and exception of counsel for de¬ 
fendant, testimony of the witness Youmans that a paper dated Nov. 
15, 1918, was a note given to cover the amount of a shortage. 

3. Overruling the motion of counsel for defendant to exclude 

the testimony of the witness Youmans with reference to a 
13 shortage in the account of W. L. Arthur. 

4. Overruling the motion of defendant’s counsel to strike 
out the testimony of the witness Rigger, as previously made the sub¬ 
ject of objection. 

5. Overruling the motion of defendant’s counsel to direct a verdict 
for defendant upon the plaintiff’s testimony. 

6. Submitting the case to the jury. 

7. Instructing the jury that they might consider the testimony 
of the witness Rigger, as stated in the charge. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

I Friday, October 5th, 1923. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Executive presiding. 

♦ * * * * * * 

Before Judge Hoehling. 

The Court having this day signed the Bill of Exceptions, in this 
cause heretofore submitted as of the time of noting thereof at the 
trial, now hereby orders that the same be made of record, nunc pro 
tunc. 

Designation of Record. 

i Filed October 5, 1923. 

♦ * * * * * * 

I To the Clerk: 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals in above entitled case, to include the following: 

I 14 1. Original declaration. 

2. Motion to strike out declaration. 

3. Memo, of granting of motion to strike out declaration. 

4. Amended declaration. 

5. Pleas. 

6. Joinder of issue and special replication. 

2—4058a 
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7. Joinder of issue on special replication. 

8. Memo, of verdict and judgment, appeal and fixing supersedeas 
and cost undertaking. 

9. Memo, of approval and filing of undertaking for costs. 

10. Bill of Exceptions, and order making same part of record. 

11. Assignment of Error. 

12. This designation. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65995 at Law, wherein Fidelity 
and Deposit Company of Maryland, a corporation, is Plaintiff and 
Joseph S. Branham is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of October, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, • 

Clerk. 

E. W. 

16 In the Supreme Court of the District of Columbia. 

Law. No. 65995. 

Fidelity and Deposit Company of Maryland, a Corporation, 

Plaintiff, 

vs. 

Joseph S. Branham, Defendant. 

To Messrs. Edwin C. Dutton, Tracy L. Jeffords, and Francis S. Key- 
smith, Attorneys for Plaintiff: 

Please take notice that within Bill of Exceptions will be called to 
the attention of and submitted to the Court on February 19th, 1923, 
at 10 o’clock A. M., or as soon thereafter as counsel can be heard, for 
the purpose of having the same signed and sealed bv the Court. 

BELL, MARSHALL'& RICE, 

Attorneys for Defendant . 
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Service of the foregoing notice, and copy of said Bill of Exceptions 
acknowledged this 8 day of February, 1923. 

JEFFORDS & DUTTON, 

Attorneys for Plaintiff. 

17 In the Supreme Court of the District of Columbia. 

Law. No. 65995. 

Fidelity and Deposit Company of Maryland, a Corporation, 

Plaintiff, 

vs. 

Joseph S. Branham, Defendant. 

Defendant's Bill of Exceptions. 

Be it remembered that the above entitled case came on for trial 
before Mr. Justice Hoehling and a jury on the 7th day of December, 
1922. 

Whereupon the plaintiff to maintain the issues upon its part joined 
introduced in evidence the following documents: 

Represented by 
Jno. D. Walker & Co., 

Sparta, Ga. 

Fidelity Department 

$ 10 , 000 . 00 . 

Fidelity and Deposit Company of Maryland. 

Home Office: 

Baltimore, Maryland. 

The Applicant will please answer fully all questions asked. Con¬ 
fidence must be reposed in the Company if confidence is expected in 
return. All information received is used solely by the Company in 
judging the risk, and will be treated as strictly confidential. 

I hereby make application for a bond of Indemnity for $10,000.00 
and affirm that in the following declarations made, I state the truth 
without reservation. 

Personal. 

Give name in full. Joseph Singleton Branham. Age: 22 years. 

Residence (Street and number):-. 

City and State: Stillmore, Georgia. 

Married or single? Single. 
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How many persons are dependent on you for support? Myself 
only. 

Father’s Name? W. R. Branham. Address: Oxford, Georgia. 
Occupation ? Minister. 

18 Mother’s Name? (If parents are deceased give names of 
some male relatives.) Mrs. A. L. Branham. 

Are your parents possessed of any property? Yes. Value? 
$5,000.00. 

Employer, Position, Bond, etc. 

Give corporate title of Bank to which bond is to be given. Farm¬ 
ers Exchange Bank. 

Location ? Stillmore, Georgia. 

Date of incorporation of Bank? April, 1910. Capital: $15,- 
000.00. Surplus: $—. Undivided profits: $3,600.00. Deposits: 
$17,000.00. 

What is your official title? Cashier. If your duties embrace 
other than those usually incident to the position named, give par¬ 
ticulars. -. 

How long have you been in the service of the above bank? One 
year. 

Amount of Bond required: $10,000.00, to date from March 1st, 
1912. 

Who will pay the premium? Bank. 

Are you required to give the bank security in addition to the bond 
herein applied for? No. If so, state amount and nature of same. 

Have you previously given bond? Yes. If corporate, name the 
Company and reason for discontinuance. Georgia Life Insurance 
Co.; discontinued to give to you. 

Has your application to a surety company for a bond ever been 
declined? No. If so, give name of Company, character of bon(J 

applied for, and the reason assigned for the declination. -. 

What salary will you receive? $900.00. 

Have you any income other than your salary as above stated? 
Yes. To what amount? $300.00. From what source? Insurance 
business. 

19 Do you own any real estate? No. Value? $—. 

Do you own any personal estate? Yes. Value? $1,000.00. 
State fully the amount and character of any incumbrances on 
your property. None. 

State amount of your debts and liabilities other than liens on 
property. $ None. 

What portion, if any, of the above indebtedness is due to the Bank 
employing you? $ None. 

How is the payment of this amount secured to the Bank? -. 

Is your life insured? Yes. To what amount? $2,000.00. State 
nature of policies and to whom payable. To my father, W. R. 
Branham. 



J. S. BRANHAM VS. FID. & DEP. CO. OF MD. 


13 


Habits, etc. 

Do you use intoxicating liquors as a beverage? No. 

Have you used them to excess? No. 

Previous Employment, etc. 

Were you ever engaged in business on your own account? No. 
If so, state character of business and where conducted? -. Dur¬ 

ing what period were you so engaged? 1 to 1. 

Were you ever financially embarrassed in business? No. 

Give condition of your affairs at the time of failure, viz., Amount 
of assets: $—; Amount of liabilities $—. 

What settlement was made with creditors? -. 

Gives names and addresses of previous employers, positions occu¬ 
pied, time engaged with each, and reasons for leaving. This data 
should cover the period of the past ten years. If you have been with 
the Bank for that length of time, further record is not necessary. 

Last employer? John D. Walker. Street Address? -. City 

and State? Sparta, Ga. 

Name of party under whom you worked? -. Street address? 

Position occupied? Special Relief Man from Nov., 1910, to 
March, 1911. 

Reasons for leaving? Still with Walker System to accept Cashier- 
ship. 

20 Employed prior to above? Southern Railway. Street Ad¬ 
dress :-; City and State: Norris, S. C. 

Name of party under whom you worked? H. L. Hungerford, 
Div. Supt. 

Street Address? Greenville, S. C. 

Position occupied? Agent from Jan., 1910, to Nov., 1910. 
Reasons for leaving? To go with Mr. Walker. 

Employer prior to above? In school. Street address? -. 

City and State:-. 

Name of party under whom you worked? -. Street address? 


Position occupied? — from 1 to 1. 

Reasons for leaving? -. 

Employer prior to above? -. Street address? -; City 

and State: -. 

Name of party under whom you worked? -. Street address? 


Position occupied? — from 1 to 1. 

Reasons for leaving? -. 

' V 

References. 

Give at least five. Write names and addresses plainly, giving 
Street Address, City and State. Do not give former employers as 
reference. 
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Names. Street address City and State 

H. L. Middlebrooks. . Sparta, Ga. 

John M. Holmes. . Sparta, Ga. 

Richard Sasnett. . Jackson, Ga. 

M. E. Morris. Sparta, Ga. 

Jas. E. Dickey. . Oxford, Ga. 


I certify that the answers given to the foregoing interrogatories 
are true, and in consideration of the Fidelity and Deposit Company 
of Maryland executing the bond herein applied for I do hereby 
covenant, promise and agree to pay the premium or fees heinafter 
agreed upon, viz., Thirty & 00/100—Dollars, ($30.00) per 

21 annum in advance, and to pay the said Company any and 
all loss, costs, charges, suits, damages, counsel fees and ex¬ 
penses of whatever kind or nature, which said Company shall or 
may, for any cause, at any time, sustain or incur, or be put to for 
or by reason, or in consequence of said Company having entered 
into or executed said bond; 

And I do further agree that the vouchers, or other evidence of 
payment of such loss paid by said Company to the employer under 
such obligation together with vouchers or other evidence of payment 
of all costs and expenses whatever, incurred by said Company in ad¬ 
justing said loss, shall be taken as conclusive evidence against me 
and my estate of the fact and extent of my liability under said 
obligation to the said Company. 

In testimony whereof, I hereunto subscribe my name this 19th day 
of March, A. D. 1912. 

J. S. BRANHAM, (seatj) 

Applicant will sign here. 

Witness: 

JOHN W. HOLMES, 

W. P. A. Co., Ga. 

Physical Description of Applicant. 

Age, 22; Height, 5 ft. 7 in.; Weight, 150; Complexion, Fair; 
Color of Eyes, Hazel; Color of Hair, Brown; Color of Mustache, 
None. 

Color of Beard, None. Birth-marks, prominent scars or other 
distinguishing features: Left foot cut off just above ankle. Caused 
from a gun wound when a boy about nine years old. 

Note.— Agent will please see that the physical description of Ap¬ 
plicant is filled up, the inquiries to references and previous employers 
are sent out and that the special blank “A” is forwarded to the em¬ 
ployer, as the bond will not be issued until same are received at the 
Home Office. 

22 Applicant will please fill out this blank. A photograph of 
the applicant often materially assists us in judging the accept- 
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ability of the risk; and we would be pleased to have same accompany 
the application though we do not make this a requirement. 

Endorsement on margin: Important:—This form must be filled 
up in detail, particularly regarding applicant’s financial condition 
and entire period of previous employment. Otherwise the applica¬ 
tion will not be considered. 

23 Band No. 7930. 

Fidelity and Deposit Company of Maryland. 

Home Office: Baltimore, Maryland. 

The American Bankers’ Association Standard Form Fidelity Bond 

(Copyrighted 1889) 

This bond witnesseth: 


Employer. 

Whereas, Farmers Exchange Bank, Stillmore, Georgia, (herein¬ 
after designated the “Employed’) has appointed to positions in the 
service of the Employer, that certain person or those certain persons 
(hereinafter designated “Employees”) whose name or names appear 
in the schedule hereto attached, which is hereby referred to and 
made a pail; of this Bond, in respect of whom the Employer requires 
indemnity of the kind and nature hereinafter provided; and 

Whereas, The Employer may hereafter require like indemnity 
in respect of other persons (hereinafter included in the designation 
“Employes”) in the Employer’s service: 

Premiums—Name of Company—Losses covered 

• 

Now Therefore, For and in consideration of a stipulated premium, 
paid or agreed to be paid by the Employer, the Fidelity and De¬ 
posit Company of Maryland, a corporation existing under and by 
virtue of the laws of the State of Maryland, (hereinafter designated 
the “Company”) hereby covenants and agrees to and with the Em¬ 
ployer that it will, at the expiration of three months after proofs 
of loss shall have been furnished to the Company, pay to the Em¬ 
ployer the amount of any loss or damage that shall happen to the 
Employer, in respect of any funds, property or estate belonging to 
or in the custody of the Employer, through the dishonesty of any 
of the Employers, or through any act of omission or commission 
of any of the Employers, done or omitted in bad faith, and not 
through mere negligence, incompetency or any error of judgment, 
and whether such dishonesty or such act of omission or commission 
occurs in the performance of any duty or trust specially assigned to 
such Employe or occurs otherwise; subject, however, to the follow¬ 
ing provisions and agreements. 


16 


J. S. BRANHAM VS. FID. & DEP. CO. OF MD. 


Term. 

1. There shall be no liability hereunder on the part of the Com¬ 
pany unless the act or default through which such loss may happen 
shall, in respect of the Employes originally named in the Schedule, 
occur on or after the First day of March, A. D. 1912, and shall in 
respect of any Employe hereafter added to the Schedule by notice 
and acceptance as hereinafter provided, occur on or after the date 
upon which his or her name shall have been added to the Schedule, 
and shall, in respect of all Employes, occur prior to or on the First 
day of March, A. D. 1913, or prior to or on any other date to which 
this Bond may be continued. 

When Losses to be Discovered. 

2. There shall be no liability hereunder on the part of the Com¬ 
pany unless such loss or damage shall be discovered during desig¬ 
nated term, or within one year after the final expiry ( as determined 

by the term herein specified and any and all continuances) 
24 of this Bond, and within one vear after the cancel-ation or 
termination of this Bond, or of any engagement hereunder 
in respect of the Employe causing a loss. 

Amount of Company’s Liability. 

3. The Company’s liability on account of any Employe shall in 
no case exceed the amount set opposite his or her name in the Sched¬ 
ule hereto attached, as such name and amount now appear or as they 
may be hereafter added to or changed upon the Schedule in ac¬ 
cordance with the provisions therefor hereinafter set forth. 

New Employes May be Added and Amount of Indemnity Increased 

or Decreased. 

4. If the Employer requires indemnity in respect of any Em¬ 
ploye other than those named in the Schedule hereto attached, or if 
the Employer requires indemnity in respect of any Employe in the 
Schedule named in an amount larger or smaller than therein speci¬ 
fied, the Employer shall give to the Company written notice of the 
name of such Employe and the amount for which the Employer 
may desire the Company to become bound in respect of such Em¬ 
ploye, and thereupon the Company, if it elects to become bound for 
such Employe in the required amount shall execute and deliver to 
the Employer its written acceptance, specifying the amount for 
which and the date from which the Company shall be bound in re¬ 
spect of such newly designated Employe, and specifying in respect 
of a change in the amount of indemnity, the new amount and t6e 
date from which it shall be effective, it being agreed and understood 
that thereby such name or names and specifications shall be deemed 
to be added to the Schedule hereto attached, and the obligations of 
the Employer and the Company in respect thereof shall be subject 
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to all the provisions herein contained and in every way as though 
such name and specifications had formed part of the original 
Schedule. 

Limiting Company’s Liability under Several Engagements. 

5. Whatever number of engagements may be made by the Com¬ 
pany with the Employer in respect of any Employe, either by way of 
separate bonds, or by acceptances as herein provided, or by con¬ 
tinuances as herein provided, the aggregate liability of the Company 
for all losses under all its engagements shall not exceed a sum equal 
to the amount of the largest of the engagements under which such 
losses occurred, nor shall the Company be liable under any specific 
engagement for any loss occurring under any other engagement. 

When Employe Leaves Service. 

6. The Company shall in no event be liable for any matter or 
thing done by an Employe after definitely leaving the service of the 
Employer, nor for any act or default of an Employe occurring after 
a loss in respect of such Employe shall have come to the knowledge 
of the Employer. 

The Company Only to Prorate After Insured Has Full Indemnity. 

7. The Company shall be primarily responsible to the limit of 
its bond in respect of any Employe, for any loss sustained by the 
Employer through the act or default of such Employe without re¬ 
gard to any other security or indemnity held by the Employer. If 
the Company shall pay the entire loss of the Employer in respect of 
any Employe, it shall be entitled to receive an assignment of any 
other security or indemnity which may be held by the Employer, 
with authority to seek contribution therefrom. If the Company 
shall pay only a portion of the loss of the Employer, it shall be en¬ 
titled to receive an assignment of only such securities and indemnity 

as may remain after the Employer has been fully indemnified, 
25 with authority to seek contribution therefrom. Nothing 
herein shall be construed to authorize the Company to defer 
jayment of any loss to the limit of its bond pending realization 
upon other security or indemnity or pending any adjustment of 
rights respecting the same. 

May Transfer Employes. 

8. The Employer may, at any time, transfer any and every Em¬ 
ploye for whom the Company is, or may become, during the con¬ 
tinuance of this Bond, bound hereunder, from one position to an¬ 
other, and shift any Employe about at pleasure without notice to 
the Company, and the Company shall be and remain liable to the 
Employer for any loss hereunder as fully and to the same extent as 
if no transfers had been made. 

3—4058a 
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Salaries and Duties. 

9. The Company shall not be relieved from liability by reason 
of any Employe, being required to perform varied and different and 
inconsistent duties permanently or temporarily without notice to the 
Company, and whether or not his or her compensation be at any 
time increased or diminished. 

Company Not Liable for Debts. 

10. The Company shall not be liable to the Employer for any 
failure, neglect or refusal of any Employe to repay to the Employer 
any debt for money legitimately borrowed. 

Employer Warrants. 

11. The Employer warrants that the following statements are true: 

(a) Each employe named in the Schedule has, while in the serv¬ 
ice of the Employer, discharged his or her respective duties in good 
faith (mere negligence or error of judgment not being considered) 
and with honesty, so far as the Employer has knowledge. 

( b ) There is at present, so far as the Employer has knowledge, 
no shortage in the accounts of any Employe bonded hereunder, and 
no misappropriation by any such Employe of any funds or other 
property belonging to, or in the custody of, the Employer. 

(c) In so far as the Employer has knowledge, no one of said Em¬ 
ployes habitually gambles, uses intoxicating liquors to excess, fre¬ 
quents houses of ill-fame, or is a spendthrift living beyond his or 
her means. 

( d ) That the written statements made to the Company by the 
Employer, regarding the indebtedness to the Employer of the sev¬ 
eral Employes named in the Schedule, truthfully and correctly show 
the amounts of indebtedness of each Employe to the Employer at 
the time of making such statements, so far as the Employer has 
knowledge. A copy of such statements, certified by the Company, 
is delivered to the Employer with this bond, and receipt of same is 
hereby acknowledge- by the Employer. 

Penalty for Breach of Warranty. 

In case of the breach of any of the foregoing warranties in re¬ 
spect of any Employe, then this Bond shall be void in respect of 
such Employe only, and the Company shall be relieved from all 
liability in respect of such Employe. 

Employer Warrants—Penalty for Breach. 

12. The Employer further covenants and agrees that the Employer 
will not at any time give the Company notice of the appointment 
of, or request the Company to become bound hereunder, in respect of, 
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or to renew or continue this Bond or any engagement here- 
28 under in respect of any Employe who has to the knowledge 
of the Employer, ever been guilty of dishonesty, or who, to 
the knowledge of the Employer habitually gambles, uses intoxicating 
liquors to excess, frequents houses of ill-fame, or is a spendthrift liv¬ 
ing beyond his or her means; and that on the notice given by the 
Employer to the Company of the appointment of any such new Em¬ 
ploye, and upon the request for any renewal or continuance of this 
Bond, or any engagement hereunder, the Employer will, upon re¬ 
quest of the Company, state truthfully, in writing, the amount, if 
any, which such Employe or Employes may, to the knowledge of the 
Employer then owe the latter by overdraft, promissory note, as en¬ 
dorser or otherwise; and any breach of this covenant and agreement 
on the part of the Employer shall render any such acceptance, re¬ 
newal or continuance executed by the Company in behalf of any 
and every such Employe void, and relieve the Company from all 
liability on account of every such Employe. 

A copy of every such statement so made by the Employer to the 
Company regarding the indebtedness of any Employe, shall be certi¬ 
fied by the Company and delivered to the Employer with the Com¬ 
pany’s acceptance of the risk or renewal of this Bond. 

Employer to Give Company Notice. 

13. The Employer further covenants and agrees that if at any 
time during the term for which this Bond is written, or during any 
continuance hereof, there shall come to the knowledge of the Em- 

E lover the fact that any Employe for whom the Company may be 
ound under this Bond, is dishonest, or has in bad faith and not 
through mere negligence or error of judgment, done or neglected to 
do any matter or thing, or that any such Employe habitually gam¬ 
bles, uses intoxicating liquors to excess, frequents houses of ill-fame, 
or is a spendthrift living beyond his or her means, the Employer 
shall promptly notify the Company of such fact, and the failure so 
to do shall relieve the Company from all liability on account of such 
Employe, in respect of loss or damage thereafter arising. 

Company May Cancel. 

14. The Company, upon giving fifteen days’ notice in writing to 
the Employer may at any time cancel this Bond and terminate its 
responsibility hereunder in respect of the acts of any Employe done 
after the expiration of the fifteen days, from the receipt of such no¬ 
tice by the Employer. If the Company subsequently pay any loss 
hereunder in respect of any such Employe the amount of premium 
paid as to such Employe shall be held to have been fully earned and 
to belong to the Company. Otherwise the Company shall, upon de¬ 
mand, return to the Employer a pro rata portion of the premium. 
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Employer May Cancel. 

In the event of the cancelation of this Bond by the Company in 
respect of any Employe, the Employer may, by notice in writing to 
the Company, cancel the Bond in respect of all other Employes, and 
such cancelation by the Employer shall go into effect at the same 
time, and be subject to all the conditions relative to premiums, as the 
cancelation by the Company. 

Unearned Premiums. 

15. Upon the death of an Employe, or upon his resignation or dis¬ 
charge from the service of the Employer, the Company, if not more 
than the first annual payment shall have been paid, shall be deemed 
to have earned the whole of such premium; but where such occur¬ 
rence takes place after the second annual premium shall have been 

paid or become due, the Employer shall be entitled to a pro 
27 rata portion of the premium under the same conditions as 
though the cancelation had taken place at the instance of 
the Company. 

Employer Liable for Premiums. 

16. The Employer is directly liable to the Company for all pre¬ 
miums provided for herein, and the same shall be payable to the 
Company, or to the person by whom this Bond is delivered to the 
Employer, upon reasonable demand in writing. If not so paid, the 
Company may at once terminate this Bond by notice to the Em¬ 
ployer, and upon receipt of such notice by the Employer, all liability 
of the Company for the acts of any and every Employe, committed 
during the time for which the Company shall have received no 
premium, shall immediately cease and determine. 

Employer Furnish Information and Assist Company. 

17. The Employer shall, whenever required by the Company give 
all information within the Employer’s knowledge, or which can be 
obtained from the Employer’s books or records, and shall render 
all assistance (not pecuniary) which will in any way aid in the 
apprehension, arrest or prosecution of any Employe, for any criminal 
offense committed by such Employe involving the liability of the 
Company, and in like manner shall aid and assist the Company in 
suing for or obtaining reimbursement from such Employe, or from 
the Employe’s estate, or from other sources any moneys which the 
Company may have paid or become liable to pay under this Bond 
on account of such Employe. 

Must Notify Company and Furnish Proof of Loss. 

& 

18. The Employer shall give notice in writing to the Company 
promptly after knowledge thereof by the Employer of any loss in 
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respect of which liability of the Company is claimed, and shall 
within six months thereafter, furnish the Company proof of such 
loss, and in default thereof, the liability of the Company therefor 
shall terminate. 


Notices—How Given. 

19. All notices to be given by the Employer to the Company shall 
be by registered mail addressed to the Company at its principal 
office in the City of Baltimore, State of Maryland, and all notices 
to be given by the Company to the Employer shall be by registered 
mail addressed to the principal office of the Employer. 

Knowledge of Officers is Knowledge of Employer. 

20. In case the Employer be a corporation, the knowledge of its 
Board of Directors or Trustees, or of any Executive Officer, such as 
the President, Vice-President, Cashier, or Assistant Cashier of a 
bank, and corresponding officers of a saving bank or trust company, 
who shall receive a salary from the corporation and shall be active 
in its affairs, shall be deemed to be the knowledge of the Employer, 
excepting that the knowledge of any such Directors, Trustees, or 
officers in collusion with the Employe through whose act the loss 
may arise, shall not charge the corporation. 

Renewal. 

21. So long as the Company and the Employer agree so to do, 
this Bond may be continued in force from year to year, and in case 
of such continuance, the Company’s liability in respect of the Em¬ 
ployes then in the Employer’s service and for whom the Company 
may then be bound hereunder shall be the same as if this instru¬ 
ment had ben originally written for a term including the period of 
such continuance. 

28 Suit to be Brought When. 

22. No action, suit or proceeding at law or in equity shall be had 
or maintained on this Bond unless the same shall be commenced 
within one year from the time of making claim upon the Company 
for the loss in respect of which such action, suit or proceeding is 
based, or, in the event that an action, suit or proceeding so com¬ 
menced shall be discontinued or dismissed without a trial upon the 
merits unless a further action, suit or proceeding shall be commenced 
within thirty days after such discontinuance or dismissal. 

Waivers. 

23. None of the conditions or provisions contained in this Bond 
shall be deemed to have been waived by or on behalf of the Company 
unless the waiver be clearly expressed in writing over the signa¬ 
ture of its President or Vice-President. 
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In witness whereof, the Company has caused this instrument to 
be signed by its Vice-President, and its corporate seal to be hereto 
affixed, duly attested by its Ass’t Secretary, the 27th day of March, 
A. D. 1912. 

FRED S. AXTELL, 

Vice-President. 

Attest: 

E. F. DOBSON, 

Assistant Secretary. 

(Schedule Attached Thereto.) 

Fidelity and Deposit Company of Maryland. 

Home Office: Baltimore, Maryland. 

List far Schedule Bond. 

Fidelity and Deposit Company of Maryland. 

Home Office: Baltimore, Maryland. 

March 27th, 1912. 

Officers and Employees of the Farmers Exchange Bank, Still more, 
Georgia, guaranteed bv the Fidelity and Deposit Company of Mary¬ 
land, for the period of One Year, beginning on the First day of 
March, 1912, and ending on the First day of March, 1923 under 
Schedule Bond No. 7930, attached hereto and according to the fol¬ 
lowing lists:— 

Bond No. Name. Position. Location. Amount. Prem, 

791,316 Joseph S. Branham Cashier Stillmore, Ga. $10,000 $30 

29 No. 5371. Year, 1913. Claim No. 23369. State, Ga. 

Class, a. i. b. Hass Son & Horrell. Ent’d Apr. 18, 1913. 
Apr. 18, 1913. 1912 Business. A. H. Wentz. 

Fidelity and Deposit Company of Maryland to Farmers Exchange 

Bank, Dr. 

Stillmore, Ga. 

To amount of adjusted claim for loss against the Fidelity 
and Deposit Company of Maryland, under its Fidelity 
Bond No. 791,316 issued on behalf of Jos. S. Branham 
in the service of Farmers Exchange Bank as cashier at 
Stillmore, Ga. Which amount when paid, will be in 
full satisfaction of all claims under said bond. $6,000.00 
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Examined and found correct. 

T. H. RIDGEWAY, 

General Adjuster. 

W. H. S. 

(Stamped Paid.) 

Approved for payment. 

THOS. L. BERRY, 

Treasurer. 

CHAS. R. MILLER, 

Vice-President. 

This draft will not be paid if detached from statement. 

$6,000.00 Apr. 9, 1913. 

Pay to the order of Farmers Exchange Bank Six thousand Dollars, 
being in full settlement of all claim or claims against the Fidelity 
and Deposit Company of Md., under its Fidelity Bond No. 791316, 
and upon payment of this draft Farmers Exchange Bank hereby 
releases the Fidelity and Deposit Company of Maryland from all 
further liability under said bond. 

FARMERS EXCHANGE BANK, [seal.] 

By W. R. HOLDER, [bank seal.] 

Cashier. 

To the Fidelity Trust Company, Baltimore, Md. 

This draft will not be paid unless properly signed and endorsed. 

(Endorsement on back thereof:) Loss voucher. Fidelity and 
Deposit Company of Maryland, Baltimore, Md. Bond No. 
30 791,316. $6,000.00. Farmers Exchange Bank, Stillmore, 

Ga., By W. R. Holder, Cashier. Payee Endorse Here. Pay 
to the order of any Bank, Banker or Trust Co. All Prior Endorse¬ 
ments Guaranteed. Apr. 14, 1913. Farmers Exchange Bank. 
64-467. Stillmore, Ga. 64-467. W. R. Holder, Cashier. Pay 
to the order of any Bank, Banker or Trust Co. All Prior Endorse¬ 
ments Guaranteed. Apr. 17, 1913. 1-4. 1-4 Mechanics & Metals 

Nat’1 Bank, N. Y. 
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31 Thomas Barrett, Jr., President; W. K. Kitchen, Vice Presi¬ 
dent; Paul Mustin, 2nd Vice President ; Charles I. Mell, 
Secretary; P. E. May, Treasurer. 

Augusta Fire Insurance Company, 

Augusta, Georgia. 

,J. S'. Branham, Resident Agent. 


Mr. Jno. D. Walker, 

Sparta, Georgia. 

Dear Mr. Walker: 


Stillmore, Ga., Feb. 23rd, 1913. 


I am in receipt of your letter of the 21st. I cannot express how 
surprised I am at the contents. All that I can say is, that they are 
absolutely untrue and I have never made a statement that would 
^nfer that it was my intention to tight the bank and to keep every¬ 
thing I have. I don’t believe that you, knowing my Father and 
Mother as you do, could believe that I could or would stoop so low 
as to even think of taking this position in the matter. 

My Attorney has made this statement, that when the property 
was used that it would be used only as a complete settlement. Which 
I think is right for there is enough of it to cover at least $10,000 to 
$12,000. 

I have never made the statement that you knew that Arthur was 

«/ 

kiting or that you knew anything whatever of the transaction. That 
statement was entirely untrue, and I will see Holder and some of the 
Directors and clear you of this part of it. I have seen one of the 

Directors (M. Popkin) and he seemed to be surprised at some of 

the statements in your letter, said that he had never heard that I 
was going to fight the bank and keep everything I had. 

In fact I went down to Dublin last week to see Col. Larsen with 
reference to trying to get the Bond Co. to pay the Bond and 
32 reimburse them with the property. I did this before I re¬ 
ceived your letter and before I heard that the Bank had the 
impression that I was going to fight them. Col. Larsen came down 
and saw some of the Directors and Holder in regard to handling it 

this way and they all seemed to be in favor of it and I believe it 

can be worked this way. I hope it can and I am willing and will be 
only too glad to turn over everything I have and anything I can 
get if a settlement can be made. 

In conclusion will sav that you have certainly been misinformed 
and I am perfectly willing to do anything that can be done to 
satisfy everyone. I mean of course, anything in reason. I don’t 
think I should go to jail about it for it is not necessary. 

If you would like to write Col. W. W. Larsen, his address is Dub¬ 
lin, Ga. 

Yours very truly, 


J. S. BRANHAM. 
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33 Thereupon plaintiff called as a witness one William J. 
Rigger, who testified in substance that in 1912 and 1913 he 

was employed by plaintiff as an adjuster and assistant to the Su¬ 
perintendent of the Claim Department, and went to Stillmore, 
Georgia in 1913, where he was sent by plaintiff to make an examina¬ 
tion of an alleged discrepancy in the accounts of defendant as Cash¬ 
ier of the Farmers Exchange Bank of Stillmore, Georgia. The wit¬ 
ness was at Stillmore several days, and made an examination of the 
books and records of the Bank, and reported to plaintiff the result 
of his examination. 

Whereupon the witness was asked to state the result of his said 
examination as affecting defendant’s accounts as Cashier, to which 
question objection was made by counsel for defendant, upon the 
ground that the books and records stated to have been examined 
were the best evidence, that said books and records so claimed to have 
been examined had not been sufficiently identified or proved to be 
the proper books or records of said Bank, and that said testimony 
was hearsay. But the Court overruled said objection, to which rul¬ 
ing exception was noted by and allowed to counsel for defendant, 
and the witness answered that he made an examination of all ac¬ 
counts that were there submitted to him, which were in the books 
of record of the Bank, and discovered there was a shortage of ap¬ 
proximately $15,000. The shortage was brought about by the issu¬ 
ance or kiting of checks, that is, the exchange of checks between 
Mr. Branham, as cashier, and some other individual. Thinks there 
was a number of instances, of different parties, that were in there 
with no funds to cover those specific checks, a cycle of proceedings 
ultimately stopped by the clearing house. Subsequently, when the 
exchange or collection bank would not accept the checks of the 
Farmers Exchange Bank, Mr. Branham certified those checks 

34 or issued cashier’s checks by way of exchange. At the time 
of the certification of the checks, payees did not have suffi¬ 
cient funds in the bank. This information came to witness through 
an examination of the books and records of the bank. 

On direct examination said witness stated that the basis of all of 
his testimony was what had been disclosed by his examination of 
the books of the Bank of which defendant was Cashier. On cross 
examination said witness testified that when he went to Stillmore, 
Georgia, he had no knowledge of this matter whatever except the 
report of a claim. That he examined the records of the Bank, and, 
maybe, files, correspondence and things like that. Could not say 
specifically anything that he examined, but had access to every 
article and every record in the Bank. Asked whether his recollec¬ 
tion about the matter, after the lapse of ten years, was not somewhat 
hazy, witness answered, I would agree to that, concede that natu¬ 
rally.” Had refreshed his memory and knew that he examined the 
books. Mr. Branham would accept for deposit checks that were 
drawn on someone else, in a series of transactions. A depositor 
would come to the bank bringing checks drawn on other banking 
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institutions, and would deposit those ehecks with the bank at Still- 
more for collection, and would draw against his account. His ac¬ 
count showed subsequent checks of the same amounts issued co¬ 
incident with the checks that he deposited. Could not say that at 
the time depositor drew those checks his account with the bank was 
not sufficient to meet them when they were returned. Would bring 
checks to the bank and have a check certified on the checks which 
he had drawn before the checks which he had deposited were col¬ 
lected. If he was drawing against uncollected funds he would not 
have a balance in bank. His bank account balance showed an 
overdraft. Witness remembers an instance in which at the time de¬ 
positor drew his check for a given amount of money, his 

35 balance then in bank was insufficient to meet that check, but 
cannot cite the name of any payee of any check. Does not 

mean that Mr. Branham had overdrawn his own account with the 
bank, but this refers to the depositors. When the clearing house 
refused to accept checks, in order to have the collecting bank accept 
the funds and allow the arrangement to continue, Mr. Branham 
certified over issued cashier’s checks, which are accepted by bank¬ 
ing concerns as a higher class of exchange than the ordinary com¬ 
mercial paper, and this is what witness discovered in his examina¬ 
tion of the books and records of the bank. 

Mr. Branham had an assistant, who did not assist as cashier, so 
far as witness can recollect, while witness was there. There was a 
young man in the bank who had no executive authority at the 
time according to witness’s recollection. Does not know whether 
or not Mr. Branham’s assistant issued cashier’s checks signed by 
himself, and is not able to say that none of these certified checks 
were signed by this other man, who was assistant cashier. 

The function of an adjuster is to try to determine whether or not 
there was any act committed by the applicant of the bond which 
brings it within the scope of the bond. Asked why, in view of his 
function as stated by him, he could not tell but that the cashier’s 
checks in question, or some of them, were executed by someone 
other than defendant, witness answered, “Because, as I tell you, I 
have to draw conclusions. This happened years ago.” Witness 
would naturally agree and concede that after ten years his recollec¬ 
tion about the matter is somewhat hazv. 

By the Court: 

Q. “Do I understand that the cashier drew his bank check to 
cover the bad checks that came in there?” A. “Yes.” 

36 Continuing cross-examination: 

Branham gave to the depositor a cashier’s check. A cashier’s 
check is an obligation of the bank made payable to whomsoever it 
may be designated, and could be utilized by the depositor to send to 
some one else. Any depositor may get a cashier’s check if he brings 
the money, or if the bank concedes his credit to that extent. It is 
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not usual for a bank to do that unless they are trusting to the finan¬ 
cial responsibility of the concern for whom they issue the check. 

Redirect examination: 

• 

Does not recollect whether or not Mr. Branham’s assistant drew 
any checks. Mr. Branham did draw cashier’s checks and certified 
checks on funds which were not in cash or liquid funds to the credit 
of the depositor. This was a series of transactions. 

Recross-examination: 

On his examination of the records of the bank witness found that 
a cashier’s check had been issued at a time when funds were not in 
the bank to meet that check, and this course of procedure had been 
followed for a considerable period of time, although witness could 
give no specific instance. It had increased until it had reached the 
maximum when witness arrived there, and unless made good by the 
depositor after witness left, it still stands as an overdraft. The ac¬ 
count always showed an overdraft or showed a continuous overdraft. 
Witness examined the accounts of the bank for a year or so. 

Witness believes that at the time Mr. Branham was employed 
this particular account showed an overdraft and continually in¬ 
creased. Defendant went in as Cashier, and took hold of an over¬ 
drawn account as Cashier; witness did not remember the amount of 
this overdraft, as it was small, he thinks, at the time defendant be¬ 
came Cashier. 

37 The foregoing testimony of this witness as to matters ascer¬ 
tained by him from examination of the books and records of 

the bank was received by the Court subject to objection heretofore 
noted by counsel for defendant, upon the grounds previously stated 
herein, the Court reserving to counsel for defendant the right to 
move to strike out said testimony at a subsequent stage of the case. 

38 Thereupon plaintiff called as a witness John H. Youmans, 
who testified on direct examination, in substance, as follows: 

That in 1912 he was President and a Director of the Farmers Ex¬ 
change Bank of Stillmore, Georgia, and knew defendant, who was 
then Cashier of said Bank. That witness talked with defendant, in 
the Bank, just before a meeting of the Board of Directors of the 
Bank, and defendant said to witness that the money was gone; that 
it was short; he did not just say how or why, and went on to state 
that if it wasn’t for something he would kill himself and get out of 
it. Witness did not go over the accounts of the Bank personally. 
Mr. Holder checked it over, and witness looked over Holder’s work. 
Witness identified a paper dated November 15, 1918, and over objec¬ 
tion of counsel for defendant, upon the ground that there was no 
legally sufficient evidence of any shortage for which defendant w T as 
liable, and that witness had no personal knowledge of the matter, to 
the overruling of which objection an exception was allowed to de- 
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fendant, stated that same was a note given to cover the amount of a 
shortage. That the note was made by W. L. Arthur for $24,499.11. 

Q. What, if anything, was given by Mr. Branham, or any one else 
on his behalf, to the Bank in payment of this loss by the Bank? A. 
There was some security given—an equity in two pieces of land 
owned by W. L. Arthur; also a house and lot. 

Q. Do you know whether or not the Fidelity & Deposit Co. of 
Maryland ever paid to the Bank any money on this account? A. 
They paid us $6,000 in money, or a check, and we got the money on 
it. 

The amount received by the Bank from the Fidelity and Deposit 
Co. of Maryland and from the sale of all of the property trans- 

39 ferred by Mr. Arthur or Mr. Branham, or both, to the Bank, 
was not enough to pay the shortage: that with reference to 

his alleged conversation with defendant at the Bank that defendant 
did not tell witness whose account was overdrawn, and that witness 
understood that it was defendant’s own account. That defendant 
had no knowledge of the execution by said Arthur of the aforesaid 
note. 

On cross-examination witness stated that he did not know of his 
own knowledge, how the shortage, if any occurred. 

Thereupon motion was made to exclude the testimony of this wit¬ 
ness with reference to any shortage in the account of W. L. Arthur, 
because the witness has been shown, by his own testimony, to know 
nothing of said shortage by his own knowledge; that he was not 
familiar with the books of the company himself, and made no ex¬ 
amination of them sufficient to find out the status of the account, and 
because the books of the bank were not produced. But the Court 
overruled said motion, and admitted said testimony, to which ruling 
exception was duly noted by and allowed to defendant. 

And thereupon plaintiff rested. Whereupon counsel for the de¬ 
fendant moved the Court to strike out the testimony of the witness 
Rigger, hereinbefore set forth, and of the witness Youmans, as above 
stated, upon the same grounds as hereinbefore stated in the objec¬ 
tion made to the admission of such testimony, and in the motions 
to exclude same, but the Court overruled said motion to which rul¬ 
ing exception was duly reserved by and allowed to counsel for de¬ 
fendant. 

And counsel for defendant also moved the Court to direct a ver¬ 
dict for defendant upon plaintiff's testimony, upon the ground that 
the evidence was insufficient to support a verdict upon the amended 
declaration, and because the facts proved failed to make out the 
plaintiff’s case, as declared upon in said amended declaration, and 
because there was no sufficient evidence to support the allega- 

40 tions thereof as to alleged acts of dishonesty, or of omission 
or commission in bad faith by defendant. 

But the Court overruled said motion, to which ruling exception 
was duly reserved by and allowed to counsel for defendant. 
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Whereupon defendant announced that he would offer no testi¬ 
mony, and the Court charged the jury as follows: 

41 Gentlemen of the Jury: This is a suit by the plain¬ 
tiff, the Fidelity & Deposit Company of Maryland, a corpo¬ 
ration, according to the evidence engaged in business, among other 
things of writing what we may call fidelity bonds, a suit brought 
against the defendant, Joseph S. Branham, to recover the sum of 
$6,000.00 representing an amount which the plaintiff claims it 
was required to pay and did pay under a certain bond which the 
plaintiff executed in favor of a bank in Georgia covering the dis¬ 
charge of duties by the defendant, the cashier of that bank. In the 
contract that was entered into between the plaintiff and this de¬ 
fendant at the time that Fidelity bond was given the defendant agreed 
in substance to indemnify and save harmless this bonding company 
from any loss that might thereafter be sustained by the bonding 
company by reason of going upon that fidelity bond. One of the 
conditions of the application for bond, and to which the defendant 
assented, the exact words I do not recall, they are probably not 
important, it was agreed in the event the bonding company there¬ 
after was compelled to make a payment by reason of going upon this 
fidelity bond that the vouchers or checks showing the amount of 
that payment should be deemed to be conclusive upon the defendant 
as to those amounts paid. 

Now the proof in the case, and of course the only proof that goes 
to you now, is the proof offered on behalf of the plaintiff, (the de¬ 
fendant submits the case without any evidence), is to the effect that 
during the discharge of duties by the defendant as cashier of that 
Georgia bank, and while this bond was in force and effect, a short¬ 
age occurred for which shortage he, as cashier, was liable to his 
bank. That is followed by a demand made by the bank upon this 
bonding company for the amount of its bond. I believe the prin¬ 
cipal of the bond was $10,000. Thereupon the bonding company, 
presumably in order to satisfy itself of the bona fides of the 

42 claim and demand upon it, and its liability, sent to the 
Georgia Bank the witness who testified here, who made an ex¬ 
amination of the accounts of the bank so far as concerned the cashier, 
Branham, satisfied himself in that examination that there was a 
shortage of some $15,000 and so reported back to the bonding com¬ 
pany, and, as a result of that, the bonding company thereafter— 
I can only infer, perhaps, there must have been some negotiations, 
the testimony disclosed that the bank claimed $10,000 and the 
bonding company did not want to give more than $6,000—at any 
rate it was finally settled so that the bonding company, instead of 
sustaining a full loss under the bond of $10,000, paid $6,000 in 
settlement of that claim, and it is that $6,000 that forms the sub¬ 
ject matter of this suit. 

There is further evidence in the case to the effect that at the 
time of this shortage, or alleged shortage of the cashier became active, 
or an acute matter in the affairs of the bank itself, there was a direc¬ 
tor’s meeting called and just preceding the directors’ meeting one 
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of the officers of the bank had gone to the bank upon notice meet¬ 
ing the defendant, that is this defendant, then the cashier of the 
bank, and in relation to the matter the defendant stated to him that 
this money was gone, it was short, and that if it was not for some¬ 
thing he would kill himself and get out. In addition to that there 
is a letter that has been introduced in evidence, I think it was read to 
the jury, written by this same defendant to a man named Walker, 
in which the subject matter of this difficulty, in part at least, it 
referred to, and you are entitled to consider that letter, along with 
all the other evidence in the case, as an admission of liability on the 
part of the defendant to his bank concerning this difficulty. 

43 Gentlemen, I do not believe there is very much more I 
can sav to you. You have heard the evidence, and if un- 

der all the evidence in the case you reach the conclusion that the 
defendant in this case made application for this bond, and he does 
not deny that he did, and entered into the engagement which its 
terms set forth; that thereafter the Bank made demand upon the 
bonding company and the bonding company in settlement of that 
demand, having satisfied itself of the bona fidcs, paid to the Georgia 
Bank the sum of $6,000, and that that sum has not been returned 
to the bonding company, then I say that under the undisputed evi¬ 
dence in this case you would be justified in returning a verdict for 
the plaintiff asainst the defendant for the amount claimed. 

Then, gentlemen. I will advise you that if you bring in your 
verdict for the plaintiff in the sum of $6,000, as claimed, you are 
authorized in your best judgment and discretion to allow interest 
thereon from April 14, 1913, or you may return your verdict in 
your discretion in just the principal sum, that I will leave for you 
to determine, whether your verdict shall be with or without interest. 

The only amount that is before you is the amount of $6,000, 
which the Fidelity Company says it paid to the Georgia bank, there 
were certain other expenses that it might otherwise claim if the 
proper case had been before vou, but there is no proof of that,— 
some $300 stated in the declaration. You will just exclude that 
from your consideration, because there is no evidence. 

Whereupon counsel for defendant executed to said charge upon 
the ground that the evidence was insufficient to submit the case to 
the jury, and also to the instruction of the jury by the 

44 Court that the?/ jury might consider the testimony of the 
witness Rigger, as narrated in the charge, which exceptions 

were duly allowed and noted by the Court upon its minutes. 

After the noting of said exceptions hereinbefore set forth, each 
of was was reserved, allowed and noted by the Court before the jury 
retired to consider its verdict, and the making of the same a part of 
the record, which is also made a part hereof, and because the matters 
and things hereinbefore recited are not matters of record, and con¬ 
tain the substance of all testimony and proceedings in this cause 
pertinent to the exceptions reserved by and allowed to defendant 
and in order that defendant may have his case reviewed on appeal, 
said defendant, bv his counsel, moves the Court to siern and seal 
this, his Bill of Exceptions, to have the same force and effect as if 
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each and every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and thereupon 
the defendant tenders this his bill of exceptions and requests the 
Court to sign and seal the same according to the Statute in such 
case made and provided, which is accordingly done now for then. 

Witness my hand and seal this 5th day of October, A. D., 1923. 

A. A. HOEHLING, [seal.] 

Justice. 

[Endorsed:] Law No. 65,996. Fidelity and Deposit Company 
of Maryland, a corporation, Plaintiff, vs. Joseph S. Branham, De¬ 
fendant. Defendant’s Bill of Exceptions. Bell, Marshall and Rice, 
Attorneys at Law, 319 John Marshall Place, Washington,D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4058. Joseph S. Branham, appellant, vs. Fidelity and Deposit 
Company of Maryland, a corp. Court of Appeals, District of Co¬ 
lumbia. Filed Oct. 22, 1923. Henry W. Hodges, Clerk. 
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